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RECOMVENDED ORDER

Notice was provided and on March 20, 2007, a formal hearing
was held in this case. The authority for conducting the hearing
is set forth in Sections 120.569 and 120.57(1), Florida Statutes
(2006). The hearing was conducted by video-tel econference
bet ween sites in Pensacola, Florida, and Tal |l ahassee, Florida.
The hearing was held by Charles C. Adans, Adm nistrative Law
Judge.
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STATEMENT OF THE | SSUE

Shoul d the Florida Real Estate Appraisal Board (the Board)
take action agai nst Respondent, a licensed real estate appraiser
(appraiser), for violations set forth in Chapter 475, Part 11,
Florida Statutes (1995)?

PRELI M NARY STATEMENT

On August 6, 2003, the Board in Florida Departnent of

Busi ness and Prof essi onal Regul ati on, Division of Real Estate,

Petitioner, vs. Victor Harrison, Respondent, FDBPR Case

No. 200180524, charged Respondent with viol ati ons of Chapter 475,
Part 11, Florida Statutes (1995), in his capacity as an
apprai ser. The Adm nistrative Conplaint dealt with an apprai sal
report allegedly devel oped and communi cated on January 9, 1997,
for property known as 693 Broad Street, Pensacola, Florida. The
exact details of the Allegations of Material Fact are discussed
in the Conclusions of Law. Based upon the alleged facts, the
Board in five separate counts accuses Respondent of violating
Chapter 475, Part |1, Florida Statutes (1995), and Standards
Rul es with the Uniform Standards of Professional Appraisal
Practice (1997), comonly known as USPAP. Those counts to the
Adm ni strative Conplaint are explained in the Concl usions of Law.
On Decenber 10, 2003, the Division of Real Estate |egal
departnent recei ved Respondent's response to the Admi nistrative

Conpl ai nt detailing his position concerning factual allegations



and denying any violation of |law alleged in Counts |I through V to
the Adm nistrative Conplaint. Petitioner treated this as a
request for formal proceeding pursuant to Sections 120.569 and
120.57(1), Florida Statutes (2003).

On Septenber 11, 2006, the Division of Admnistrative
Hearings (DOAH) in the person of Robert Cohen, Director and Chief
Judge, received the request for formal hearing, together with a
copy of the Admi nistrative Conplaint and Respondent's letter
requesting hearing. The case was assigned to the present
adm ni strative | aw judge as DOAH Case No. 06- 3387PL

On Septenber 19, 2006, Respondent filed a notion to dismss
the Admi nistrative Conplaint for failure to state a claim On
Sept enber 20, 2006, Petitioner filed a notion to strike
Respondent's notion to dismss. On Septenber 25, 2006, an order
was entered denying the notion to dismss.

On Novenber 13, 2006, Respondent filed his Cbjection to
Notice of Hearing by Video Conference and Motion for Continuance
and Consolidation Wth DOAH Case No. 06-3389PL. On that sane
date, a Joint Motion to Continue was filed. On Novenber 13,
2006, an order was entered denying the objection to proceed with
a video-tel econference hearing and continuing the case to be
heard on January 29, 2007. The request to consolidate was

granted to the extent that the present case and DOAH Case



No. 06-3389PL woul d proceed to hearing on the sanme date and tine
upon a common record where appropriate.

On January 12, 2007, Respondent filed a Mtion for
Conti nuance, Alternatively Respondent's Attorney's Mtion to
Wthdraw. On January 29, 2007, an order was entered granting the
continuance and rescheduling the hearing to be heard on March 20,
2007. Respondent's counsel renai ned as counsel.

On January 17, 2007, Respondent filed "Respondent's Notice
of Filing Hs Fla. Stat. 57.105 Mdtion to Dismss Counts |
through V of the Adm nistrative Conplaint.” On January 5, 2007,
Petitioner had filed a response to the pending notion to dism ss.
On January 22, 2007, an order was entered denying the notion to
di sm ss.

On March 12, 2007, Respondent filed an Anended Answer and
Affirmati ve Defenses to the Admi nistrative Conpl aint

On March 13, 2007, Respondent's Motion to Conpel Discovery
was filed. On March 14, 2007, Petitioner filed a Response to
Respondent's Mdtion to Conpel. On March 15, 2007, Respondent
filed a Reply to Petitioner's Response to Respondent's Mtion to
Conpel Discovery and a Motion to Continue. At hearing,
Respondent's Motion to Conpel Production and Mdtion to Continue

were denied as explained in the hearing transcript.



On April 23, 2007, Respondent filed a Mtion for Leave to
File Supplenment to his Reconmended Order. On April 24, 2007,
Respondent filed an anendnent to the notion. The purpose of the
notion was to allow the subm ssion of information concerning a
Final Order in the Peyno case, previously referred to as
Respondent's Reserved Exhibit nunbered 33 for identification
Counsel for the parties were infornmed, together with counsel for
Respondent in DOAH Case No. 06-3389PL, that the | eave to anmend
was granted to the extent that a copy of the Final Oder
represented in Respondent's Exhibit nunbered 33 would be received
in the record, as it has been. This reference in the Prelimnary
Statenment confirnms that the Motion for Leave to File Suppl enent
is granted.

At hearing, Petitioner called Fred danton and Dani el Ryl and
as its wtnesses. The latter wtness, who is a |icensed
apprai ser, was not allowed to testify as an expert for reasons
that are explained in the hearing transcript. Petitioner's
Exhi bits nunbered 3 through 9 were admitted i nto evidence.
Respondent testified in his own behalf and adopted the testinony
of Fred Catchpol e, Respondent in DOAH Case No. 06-3389PL. The
Respondent's Exhi bit nunbered 2, taken fromPetitioner's Exhi bit
nunbered 2, the Investigative Report, pages 98 through 142;
Respondent's Exhi bit nunbered 25, taken fromthe Catchpole

exhi bits; Respondent's Exhibits nunbered 1 through 56 taken from



his pre-hearing exhibits were of fered, excluding 3 through 8, 30,
31, 34, 46, 50 and 51, which were not offered. Respondent's
Exhi bit nunbered 25, upon which ruling was reserved, is denied
adm ssion. Respondent's Exhibits nunbered 32 and 33 initially
deni ed adm ssion are admtted. All other exhibits offered by
Respondent were adm tted at hearing.

Respondent's Exhi bit nunbered 56 is Petitioner's responses
to the Respondent's first interrogatories in DOAH Case No. 06-
3387PL.

I n conpliance with a prehearing order, the parties entered
into a stipulation of undisputed facts. Those undisputed facts
are set forth in the findings of fact to the Reconmended O der.

On April 13, 2007, a hearing transcript was filed. It only
refers to DOAH Case No. 06-3389PL. It is also in association
with DOAH Case No. 06-3387PL. On April 16, 2007, Respondent
filed a proposed recomended order. On April 23, 2007,
Petitioner filed a proposed recommended order. Respondent's
proposed recommended order was re-substituted on April 24, 2007,
to address a problemwith legibility. Al witten subm ssions by
the parties have been considered in preparing the Recommended
O der.

Respondent Harrison's fifth affirmative defense calling for
di sposition based upon all eged prejudi ce occasioned by delay in

the prosecution is denied.



FI NDI NGS OF FACT

Sti pul ated Facts:

1. Respondent is a state-licensed appraiser.

2. On or about January 9, 1997, Respondent, Fred Catchpol e,
and Rhonda Guy devel oped and comruni cated an apprai sal report for
property commonly known as 693 Broad Street, Pensacol a, Florida
328109.

3. In devel oping the subject property appraisal report, the
Cost Approach and the Sal es Conpari son Approach were utili zed.

Addi ti onal Facts

4. Eventually the circunstances concerning the Uniform
Resi denti al Appraisal Report (the Report) at the 693 Broad
Street, Pensacola, Florida, property (the Property) cane to
Petitioner's attention upon a conplaint. On February 13, 2001,
the conpl aint was nmade. The conpl aint was nmade by Daniel Al vin
Ryl and, a Florida-licensed apprai ser who has provi ded appr ai sal
services in Escanbia and Santa Rosa counties in Florida. The
i nvestigation of the conplaint covered the period February 20,
2001, through Decenber 26, 2001.

5. Benjamn F. Canton was the principal investigator. At
present, he is an investigator supervisor for Petitioner. He has

hel d that position since 2002.



6. M. Cdanton started investigating appraisal cases in
1995, when he retired fromthe Bi rm ngham Police Departnent in
Bi rm ngham Al abama. In that year, he was enpl oyed by the
Al abama Real Estate Appraisal Board. Wile there, he took three
courses: the Appraisal of Real Estate, a 45-hour course; the
Basi ¢ How to Appraise, a 25-hour course; and Uniform Standards of
Pr of essi onal Appraisal Practices (USPAP), a 16-hour course. He
took an update in USPAP in 1997, a four-hour course. M. Canton
continued with Appraisal Institute courses or courses involving
apprai sal principles and procedures, basic incone capitalization,
residential case studies and a national USPAP course and ot her
updat es.

7. As part of the investigation, M. Canton interviewed
Respondent Harrison. M. C anton sought documentation fromthe
Respondent in the interest of the recreation of the Cost Approach
inthe Report. M. danton asked for the work files supporting
the Report. Respondent provided work files. Discrete
i nformati on concerning recreation of the Cost Approach was not
received by M. d anton

8. Fromhis observations related to the Cost Approach
within the Report, M. Canton describes problens with the
cal cul ati ons of the Cost Approach where the stated effective age
in the comrents on the Cost Approach was 25 years. That

calculated to be significantly different, in his understanding



than the nunber used in the depreciation in the Cost Approach.
The Report reflected a remaining economc life of 35 years and a
total |life expectancy of 60 years. He refers to the Report's
statenment of the effective age of the Property as 15 years. In
his testinmony, M. C anton describes the age |ife depreciation
net hod | eading to establishnent of the effective age but he was
never qualified as an expert to allow consideration of the
testinmony on the age |life depreciation nmethod or other issues
related to the Cost Approach. Therefore, no further facts are
found on that topic.

9. Wen interviewed by M. O anton, Respondent Catchpole in
DOAH Case No. 06-3389PL acknow edged that there were errors in
t he Cost Approach formul ations attributed to Respondent Harrison.
The nature of any errors was not explained. Wthout that
expl anati on they becone i nconsequenti al.

10. More particularly, the Property nei ghborhood is
slightly north of Interstate 10 in Pensacol a, Florida, west of
Pine Forrest Road, to the west side of Hi ghway 29, and south of
Alternate 90. The Property is located in what is referred to as
the Ensley area. The Property is one of the |argest residences
in the Ensley area, in particular in Ensley Gardens. Immediately
of f of H ghway 29 are rows of commercial buildings. Behind those
rows is a railroad track. The Property is about 200 feet from

the railroad track. An Escanbia County utilities substation



punping station, is located north of the Property. The Escanbia
County public utilities facility is about 200 feet fromthe
Property. The Property is located north of Broad Street. The
Property is on a large lot. Hones across fromthe Property on
Broad Street are |located on smaller |ots.

11. The property is not in a Planned Unit Devel opnment
(PUD). The area of the subject property is not honbgenous, in
that the honmes vary widely in quality, design, age and size.

12. By choice of the appraiser, the Sales Conparison
Approach was used in determning the appraisal for the Property.
There were three conparabl e sal es.

13. At the tinme the Report was witten the Property was 27
years ol d.

14. Conparable sale one was two years ol d.

15. Conparable sale two was 12 years ol d.

16. Conparable sale three was 9 years ol d.

17. The Property site was 120 feet by 260 feet according to
the Report. This was |larger than the conparabl e sales sites.

18. Respondent, in providing information fromthe work file
related to the Report, included information froma Miltiple
Listing Service (M.S) for January 1997 fromthe Pensacol a
Association of Realtors. |In reference to conparable sal e one,
the MLS refers to the |ocation as Creekside Oaks Subdi vi si on,

a luxury honme under construction and a Parade Honme entry.
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It refers to a sprinkler system pantry, cathedral ceilings,
security alarm two+ closets in the nmaster bedroom separate

shower in the master bedroom an open patio, laundry/utility

room on a golf course, with a two-car garage. It has a
whi r | pool for the master bedroom bath. It has doubl e pane gl ass.
19. Inrelation to conparable sale two, the MLS refers to

soaring cathedral ceilings with a fireplace in living room and
screen porch, a hot tub and gorgeous yard with pool. The pool is
described as an in-ground pool. There is a reference to a unique
atrium an inside laundry, wal k-in closets, sprinkler systens,
l aundry/utility roomand security alarm

20. The M.S pertaining to conparable sale three refers to
t he Kings Road Subdivision in Cantonnment, whereas the Report
refers to the location as Pensacola. 1In relation to conparable
sale three on Kings Road in Cantonnent, that nei ghborhood has
deed restrictions limting the type of honmes and the size of
homes. It has a public sewer. It has underground utilities. It
has a concrete curb and gutter. The house is described as having
a fireplace, sprinkler system screen porch, high ceilings,
security alarm two-car garage, with a garden tub in the master
bath. It refers to a laundry inside. There is a pool.

21. The Report in the section under the Conparable Sal es

Approach, under the sal es conparison analysis that refers to

11



desi gn and appeal described the Property and the conparabl es as
ranch/ aver age.

22. The Property and the conparabl e sales properties were
all described as suburban-average as to location. The sites were
descri bed as average for the Property and inferior for the
conparables with a $3000 positive adjustnent in each conparabl e
sale to conpensate for the difference.

23. The Property did not have a pool. Two of the
conpar abl e sal es had pool s.

24. M. danton asked the Respondent to provide himwith a
second appraisal report on the Property. Respondent agreed to
provide it and mailed it to M. Clanton. A second appraisa
report was not received by M. Canton. Nothing nore is known
about a second appraisal report.

25. In the appraiser certification signed by Respondent as
apprai ser and signed by Respondent Catchpole, DOAH Case No. 06-
3389PL, as supervisory appraiser, under item8 it was stated: "I
have personally inspected the interior and exterior areas of the
subj ect property . . . ." Wthinitem8 to the appraisers
certification, it went on to say that there was a persona
i nspection of " . . . the exterior of all properties listed as

conparables in the appraisal report. . . . "
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26. Respondent in this case did not inspect the interior of
the Property as part of the appraisal, by contrast to an
awar eness of the exterior. Respondent Catchpole, DOAH Case No.
06-3389PL, served as the supervisory appraiser and as such did
not inspect the Property in any respect. Respondent Fred R
Cat chpol e, DOAH Case No. 06-3389PL, reviewed conparabl e property
data in relation to the sal es conparison anal ysis but was not
involved in the selection process in choosing conparabl e sal es.

27. The formused in preparing the Report is referred to
variously as Freddie Mac Form 70 6/ 93 and Fanni e Mae Form 1004
6/93. In the Report in the section involving subject matter,
Fred and Juanita Hi cks were |isted as borrowers and the current
owner of the Property. The property rights being appraised were
under the heading "fee sinple.”™ There was a reference to a
| ender/client as Home Star Mortgage Lending.

28. The results of the Report did not |ead to any direct
harmto a consuner, in particular, the listed borrowers, Fred and
Juani ta Hi cks.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng i n accordance wth Sections 120.569, 120.57(1), and

455. 225, Florida Statutes (2006).

13



30.

accordance with Section 475.624, Florida Statutes (1995),

st at es:

That provi

di sci pline, sone of which are inplicated in this action.

31.

hol ds certificate nunber

Busi ness and Pr of essi onal

§ 475.612,
32.

pertain.

In this case the Board has disciplinary authority in

Di scipline. - The board . . . may reprinmand,
fine, revoke, or suspend for a period not to
exceed 10 years, the registration, license,

or certification of any such appraiser, or
pl ace any such apprai ser on probation .

sion goes on to describe specific grounds for

whi ch

Respondent is a "certified real estate appraiser” who

Fla. Stat. (2006).

Regul ati on on Novenber 18, 1996.

RH- 119 i ssued by the Departnent of

In relation to this case the follow ng definitions

8§ 475.611, Florida Statutes (1995):
(1) As used in this part, the term

(a) ' Appraisal' or 'appraisal services
means the services provided by certified,
licensed, or registered appraisers, and

i ncl udes:

1. ' Appraisal assignnent' denotes an
engagenent for which a person is enployed or
retained to act, or could be perceived by
third parties or the public as acting, as an
agent or a disinterested third party in
rendering, an unbiased anal ysis, opinion,
review, or conclusion relating to the nature,
quality, value, or utility of specified
interests, or aspects of, identified rea

property.

14



2. '"Analysis assignnment' denotes appraisal
services that relate to the enployer's or
client's individual needs or investnent

obj ectives and includes specialized

mar keting, financing, and feasibility studies
as well as anal yses, opinions, and

concl usions given in connection with
activities such as real estate brokerage,

nort gage banki ng, or real estate counseling.

* * %

(c) "Appraisal report' neans any witten or
oral analysis, opinion, or conclusion issued
by an appraiser relating to the nature,
quality, value, or utility of a specified
interest in, or aspect of, identified real
property, and includes a report comrunicating
an apprai sal anal ysis, opinion, or conclusion
of value, regardless of title. However, in
order to be recognized in a federally rel ated
transaction, an appraisal report nust be
witten.

(e) 'Appraiser' neans any person who is a
regi stered real estate appraiser, licensed
real estate appraiser, or a certified rea

estate appraiser. An appraiser renders a

prof essi onal service and is a professional
within the nmeaning of s. 95.11(4)(a).

(f) 'Board neans the Florida Real Estate

Appr ai sal Board established under this
section.

(i) 'Departnent’ means the Departnent of
Busi ness and Prof essi onal Regul ation.

* * %

15



(k) 'Licensed appraiser’' nmeans a person who
is licensed by the departnent as qualified to
i ssue appraisal reports for residential real
property of one to four residential units or
on such real estate or real property as nay
be aut horized by federal regulation

(1) '"Registered appraiser’' neans a person
who is registered with the departnent as
qualified to perform appraisal services under
t he supervision of a |licensed or certified
appr ai ser.

(m '"Uniform Standards of Professiona
Apprai sal Practice' means the nost recent
st andards approved and adopted by the
Appr ai sal Standards Board of the Appraisal
Foundat i on.
33. Petitioner bears the burden of proof in this
di sciplinary case. Proof sufficient to sustain the allegations

in the Adm nistrative Conpl ai nt nust be by clear and convi nci ng

evidence. See § 120.57(1)(j), Fla. Stat. (2006); Departnent of

Banki ng and Fi nance Division of Securities and | nvestor

Protection v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996)

and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987). The term

cl ear and convincing evidence is explained in the case In re:
Davey, 645 So. 2d 398 (Fla. 1994), quoting wth approval from

Slonowitz v. Wal ker, 429 So. 2d 797 (Fla. 4th DCA 1983).

34. Recognizing the disciplinary nature of this case
Section 475.624, Florida Statutes (1995), in pertinent part, is
strictly construed in determ ning whether a violation has

occurred. See State v. Pattishall, 99 Fla. 296 and 126 So. 147
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(Fla. 1930); Miunch v. Dept. of Bus. and Prof. Reg., 592 So. 2d

1136 (Fla. 1st DCA 1992); Fleishman v. Dept. of Bus. and Prof.

Reg., 441 So. 2d 122 (Fla. 3rd DCA 1983); and Lester V.

Departnent of Professional and Occupati onal Regul ation, State

Board of Medical Exami ners, 348 So. 2d 923 (Fla. 1st DCA 1977).

35. The allegations of material fact in relation to the
Adm ni strative Conpl aint state:

4. On or about January 9, 1997, Fred

Cat chpol e, Respondent, and Rhonda E. CGuy
devel oped and communi cated an apprai sa
report (Report) for property comonly known
as 693 Broad Street, Pensacola, FL 32819
(Property).

5. The Report estimates the value of the
Property as $167, 000.

6. In developing the Report, Respondent
utilized a cost approach anal ysis.

7. The Report states that the renaining
economc life is 35 years.

8. The data utilized for the Cost Approach
i ndi cates the Property's effective age is 25
years.

9. The Report states that the Property's
effective age is 15 years.

10. The Report states that the depreciation
val ue is $11, 100.

11. An $11,100 depreci ation val ue, when
conpared to other data used in cal cul ating
the cost approach of the Report, indicates
that an effective age nuch snmaller than 15
was utilized.

17



12. I n devel oping the Report, Respondent
utilized the sales conparison approach.

13. I n devel oping the sal es conpari son
approach, the Respondent utilized three
conpar abl e properties (conparabl es) separate
fromthe Property.

14. Al three conparables utilized were
superior to the Property.

15. I n devel oping the sal es conparison
approach, the Respondent did not nake
adequate adjustnents for all three
conpar abl es used.

16. At all tinmes material, the nei ghborhood
surroundi ng the Property was a depressed area
wher e boarded up residences, condemed

resi dences, conmercial properties, and

forecl osures are not unconmon.

17. At all tinmes material the Property was
in close proximty to the Burlington Northern
Rai | road tracks.

18. The Burling Northern Railroad tracks are
a source of external obsol escence to the
Property.

19. At all times material the Property was
in close proximty to the Fleetco Truck and
Trail er Repair conpany.

20. The Fleetco Truck and Trailer Repair
conpany is a source of external obsol escence
to the Property.

21. At all tinmes material the Property was
in close proximty to the Escanbia County
Utilities Authority.

22. The Escanbia County Uilities Authority
is a source of external obsol escence to the
Property.

23. The Report nentions no external
obsol escence.

18



24. Conparabl e property one is in a golf
course comunity.

25. Conparabl e property three is in a golf
conmuni ty.

26. Conparable property two is in an elite
subdi vision in the Pensacol a ar ea.

27. None of the conparables' values are as
adversely affected by their surrounding

nei ghborhood as the Property's value is
adversely affected by its surroundi ng

nei ghbor hood.

28. Al conparables sites, despite their
smal l er size, are superior in value to the
Property.

29. The Report states that all conparable
sites are inferior to the Property's site.

30. The Report is a summary apprai sal.

31. The Report does not state the intended
use of the appraisal.

32. On or about Decenber 18, 2001,

Petitioner interviewed Respondent and | earned
from Respondent that Respondent conpleted an
apprai sal of the Property subsequent to the
Report.

33. On or about Decenber 18, 2001,

Petitioner requester [sic] Respondent provide
t he data Respondent used in devel opi ng the
cost approach anal ysis.

34. Respondent failed to deliver the data
requested by Petitioner.

35. On or about Decenber 18, 2001,

Petitioner requested Respondent deliver this
subsequent appraisal to Petitioner.

36. Respondent has failed to deliver this
subsequent apprai sal .

19



37. On or about Decenber 18, 2001,
Respondent was asked by Petitioner if the
Report was prepared for purposes of a sale or
refi nance.

38. Respondent could not recall from
personal menory or notes whether the Report
was prepared for purposes of a sale or

refi nance.

39. Rhonda Guy conpl eted an inspection of
the Property w thout the assistance of
Respondent .

40. The Report contains a certification
si gned by Respondent that Respondent

i nspected the interior and exterior of the
Property.

41. After January 9, 1997 and after the
Report was subm tted, Respondent inspected
t he conparables for the first tine.

42. The Report contains a certification
signed by Respondent that states Respondent
has inspected the interior and exterior of
t he conpar abl es.

36. Based upon the factual allegations in the
Admi ni strative Conplaint, Respondent is charged in Counts |
through V with statutory violations.

37. Count | states:

Respondent is guilty of failure to
retain records for at |least five years of any
contracts engagi ng the appraiser's services,
apprai sal reports, and supporting data
assenbl ed and fornul ated by the appraiser in
preparing appraisal reports in violation of
Section 475.629, Florida Statutes, and
therefore, in violation of Section
475.624(4), Florida Statutes.

20



38. Section 475.629, Florida Statutes (1995), states:

Retention of records.--An appraiser |icensed
or certified under this section shall retain,
for at least 5 years, original or true copies
of any contracts engagi ng the appraiser's
services, appraisal reports, and supporting
data assenbl ed and formul ated by the

apprai ser in preparing appraisal reports.

The period for retention of the records
applicable to each engagenent of the services
of the appraiser runs fromthe date of the
subm ssion of the appraisal report to the
client. These records nust be nmade avail abl e
by the appraiser for inspection and copying
by the departnment on reasonable notice to the
appraiser. |If an appraisal has been the

subj ect of or has served as evidence for
l[itigation, reports and records nust be
retained for at |least 2 years after the
trial.

39. Section 475.624(4), Florida Statutes (1995), allows

di scipline if Respondent:

Has viol ated any of the provisions of this

section or any |lawful order or rule issued

under the provisions of this section or

chapt er 455.
The failure to conply with the retention requirenents at Section
475. 629, Florida Statutes (1995) does not constitute a violation
of a lawful order or rule under the provisions of the
af orementi oned section or Chapter 455, Florida Statutes. By
extension it could arguably be considered a violation of Section

475.624(1), Florida Statutes (1995), that allows discipline if

Respondent, "Has viol ated any provisions of this part or of

21



s. 455.227(1)." Section 475.629, Florida Statutes (1995), is
found within Chapter 475, Part 11, Florida Statutes (1995).
40. Respondent upon request mailed the second appraisal to
M. Clanton but it was not received. C ear and Convincing
evi dence has not been established that the appraisal was not nade
avail able. 8 475.629, Fla. Stat. (1995). No violation has been
proven in accordance with Count |I.
41. Count |l states:
Respondent is guilty of having failed
to exercise reasonable diligence in
devel opi ng an appraisal report in violation
of Section 475.624(15), Florida Statutes.
42. Section 475.624(15), Florida Statutes (1995), allows
discipline if Respondent:
Has failed or refused to exercise reasonabl e
diligence in devel opi ng an apprai sal or
preparing an appraisal report
43. No conpetent evidence was presented froma person with
sufficient insight into what constitutes reasonable diligence on
the part of a certified real estate apprai ser when devel opi nhg an
appraisal or in preparing an appraisal report to allow a | egal
conclusion to be reached. Therefore no violation has been shown
concerning Count 11.
44, Count |l states:
Respondent has violated a standard for
t he devel opnent or comuni cation of a real

estate appraisal or other provision of the
Uni f orm St andar ds of Professional Appraisa
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Practice in violation of Section 475.624(14),
Fl ori da Statutes.

45, Section 475.624(14), Florida Statutes (1995), allows
di scipline if Respondent:

Has viol ated any standard for the devel opnent
or conmuni cation of a real estate appraisa
or other provision of the Uniform Standards
of Professional Appraisal Practice.

46. By virtue of the allegations of material fact, where it
is alleged, "The report does not state the intended use of the
appraisal,” as well as the argunent set forth in the Petitioner's
Proposed Recomrended Order, it is determined that the provision
of USPAP alluded to is Standards Rule 1-2 (1997), which states:

I n devel oping a real property appraisal
an apprai ser nust observe the follow ng
speci fic appraisal guidelines: .
consi der the purpose and intended use of
t he apprai sa

47. Petitioner failed to present a witness that was
established as conpetent to explain the expectations for a rea
estate apprai ser concerning consideration of the purpose and
i ntended use of the appraisal as contenplated in USPAP Standards
Rule 1-2. Nothing else presented in the case serves to support
Petitioner's case so that clear and convincing evidence may be

found that Respondent viol ated USPAP Standards Rule 1-2. No

vi ol ati on has been proven concerning Count I11.
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48, Count |V states:

Respondent is guilty of m srepresentation,
cul pabl e negligence, or breach of trust in

any business transaction in violation of
Section 475.624(2), Florida Statutes.

49. Section 475.624(2), Florida Statutes (1995),

di scipline if Respondent:

al | ows

Has been guilty of . . . msrepresentation
cul pabl e negligence or breach of trust
in any business transaction

Respondent has not been proven guilty of any nateria

m srepresentation, or cul pable negligence or breach of trust

t he busi ness transaction represented through the Report.

Therefore no violation of Section 475.624(2), Florida Statutes

(1995), is proven as alleged in Count IV.

50. Count V states:
Respondent is guilty of having
obstructed or hindered in any manner the
enforcenent of Chapter 475, Florida Statutes
or the performance of any |lawful duty by any
person acting under the authority of Chapter
475, Florida Statutes in violation of Section
475.626(1)(f), Florida Statutes.
51. Section 475.626(1)(f), Florida Statutes (1995), states:

Vi ol ati ons and penalties. --
(1) VI OLATI ONS. - -

* * %

(f) No person shall obstruct or hinder in
any manner the enforcenent of this section or
t he performance of any |awful duty by any
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person acting under the authority of this
section,

The facts did not prove that Respondent obstructed or hindered
the enforcenent of this section by the investigator or the
performance of the investigator acting under the authority of the
section. No violation of Section 475.626(1)(f), Florida Statutes
(1995), has been established as alleged in Count V.

RECOMVENDATI ON

Upon consi deration of the facts found and t he concl usi ons of
| aw reached, it is

RECOMVENDED:

That a final order be entered dism ssing the Adm nistrative
Conpl ai nt agai nst Respondent.

DONE AND ENTERED this 30th day of My, 2007, in Tall ahassee,

Leon County, Florida.

(‘
B

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vision of Adm nistrative Hearings
This 30th day of My, 2007.
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ENDNOTE

1/ Concerning the factual predicate for the fifth affirmative
def ense, Respondent through testinony refers to the del ay
followi ng the Departnent's receipt of the citizen's conpl ai nt

| eading to the Admi nistrative Conplaint. Reference is nade to
problenms with the nmenory of w tnesses; the regrouping of data to
support the appraisal report that cannot be | ocated; nei ghborhood
data no | onger avail abl e because of delay; the death of owners of
t he subject property; information fromlenders that provided

nort gages on the subject property not now avail abl e and a change
in the Pensacol a Association of Realtors M.S systemt hat
prohibited the retrieval of data.

I n accordance with Section 455.225(4), Florida Statutes (2000),
"The departnent shall also refer to the board any investigation
or disciplinary proceedi ng not before the D vision of

Adm ni strative Hearings pursuant to chapter 120 or ot herw se
conpl eted by the departnment within 1 year after the filing of a
conplaint.” Respondent also cites to the authority set forth in
Carter v. Departnent of Professional Regulation, 633 So. 2d 3
(Fla. 1994) to support his position on the consequences of del ay.
Recogni zing the nature of the Adm nistrative Conplaint that forns
the basis for this prosecution, the unavailability of the
categories of information described is not deened significant
such as to establish prejudice in the defense. This
determination is nade in recognition that Section 455.225(4),
Florida Statutes (2000), in its expectation that the Departnent
shall refer to the Board an investigation or disciplinary
proceeding within one year after the conplaint was nade is not a
bar to prosecution. It creates no absolute relief for Respondent
when violated. The test in Carter, supra, has been foll owed as
wel | .

Thi s decision on the Respondent's fifth affirmative defense is
reached upon a consideration of the witten argunents submtted
by the parties post-hearing.

COPI ES FURNI SHED:

Racquel A. Wiite, Esquire
Departnent of Business and
Prof essi onal Regul ati on
Hur st on Bui |l di ng, North Tower
400 West Robinson Street, Suite N 801
Ol ando, Florida 32801
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Thomas M Brady, Esquire

3250 Navy Boul evard, Suite 204
Post O fice Box 12584
Pensacol a, Florida 32591-2584

M chael Martinez, Acting Ceneral Counsel
Depart ment of Business and
Pr of essi onal Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

M chael E. Murphy, Director
Di vision of Real Estate
Depart ment of Business and
Pr of essi onal Regul ati on
Hur ston Bui |l di ng, North Tower
400 West Robinson Street, Suite N 802
Ol ando, Florida 32801

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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